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Benjamin Luna Garcia and his wife, Rosalia Luna, natives and citizens of

Mexico, petition pro se for review of the Board of Immigration Appeals’ (“BIA”)
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1We lack jurisdiction to review the order denying petitioners’ motion to
reconsider as to Benjamin, as that order, although identical, was issued after the
instant petition for review was filed.
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denial of their motion to reconsider.  Where we have jurisdiction, it is conferred by 

  8 U.S.C. § 1252.  We dismiss in part and deny in part the petition for review.  

On February 27, 2001, the immigration judge (“IJ”) denied the petitioners’

applications for cancellation of removal.  The petitioners timely appealed this

decision to the BIA and on October 15, 2002, the BIA affirmed.  The petitioners

then timely filed a motion to reconsider with the BIA.  On June 18, 2003, the BIA

denied the motion to reconsider as to Rosalia and on September 5, 2003, issued a

separate but identical decision denying the motion to reconsider as to Benjamin. 

On July 14, 2003, the petitioners filed this petition for review. 

We lack jurisdiction to consider the BIA’s initial order affirming the IJ’s

decision denying cancellation of removal, as petitioners did not file a petition for

review within 30 days of that order.  See 8 U.S.C. § 1252(b)(1).  

The instant petition for review is timely as to the BIA’s order denying

petitioners’ motion to reconsider as to Rosalia.1  Id. 

The equal protection challenge to the Nicaraguan and Central American

Relief Act (“NACARA”), set forth in the opening brief, is foreclosed by our
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decision in Jimenez-Angeles v. Ashcroft, 291 F.3d 594, 602-03 (9th Cir. 2002)

(“Congress’s decision to afford more favorable treatment to certain aliens ‘stems

from a rational diplomatic decision to encourage such aliens to remain in the

United States.’”).  The due process challenge to NACARA also fails.  See

Hernandez-Mezquita v. Ashcroft, 293 F.3d 1161, 1165 (9th Cir. 2002) (rejecting a

due process challenge because petitioner failed to demonstrate that he was

deprived of a qualifying liberty interest).  

The opening brief does not challenge the BIA’s order denying

reconsideration, so we do not review that order.  See Martinez-Serrano v. INS, 94

F.3d 1256, 1259-60 (9th Cir. 1996) (holding that issues which are not specifically

raised and argued in a party’s opening brief are waived).

PETITION FOR REVIEW DISMISSED in part; DENIED in part.


